A Simplified View of the Foreclosure Process and Bankruptcy

Florida’s state constitution provides an exemption of homesteaded property from collection, meaning that most creditors cannot force you out of your home, in spite of the threats that many credit card collectors are now making.  The actual mortgage lender may be able to do so.  How and when the lender may do so, will vary.

When a property owner fails to make payments on a mortgage for which real estate is the collateral, meaning that the owner borrowed the money from that lender to buy the home, or later refinanced the home with the lender, or took out a home equity line of credit, the lender is entitled to ask a court to take the property from the legal titleholder, (the property owner) and have the property sold at public auction.  The mortgage company may be the only bidder at the sale, if they hold proof of debt greater than the market value of the property.  If another purchaser buys the property at auction for less than the debt owed, the lender may ask the court to enter a deficiency judgment against the former borrower/property owner.  In Florida such judgments, like others, are good for 20 years, and may be renewed after that time.

Mortgage foreclosure on your primary residential property will proceed more slowly than mortgage foreclosure on a commercial property, or investment residential property.  However, the pace at which the lawsuit proceeds depends on the attention given to the case by the mortgage company and its lawyers.  Unlike criminal court, in which the judge primarily sets the calendar and determines how quickly or how slowly a case is handled, foreclosures are civil court matters.  In civil court, where a foreclosure is handled, the plaintiff is responsible for pushing the case forward.  So many commercial lenders have properties in foreclosure now, that months or even years may pass, with little or no progress toward the actual sale of a property.  During that time, it may be possible to continue to negotiate with a lender for a new loan against the property, under terms the homeowner is able to meet.  Unfortunately, some of the most aggressive lenders with some of the most difficult existing loans, have not been willing to renegotiate their loans.  Also, it is difficult with a large commercial lender for the homeowner to reach a person with the ability, authority and willingness to negotiate.

Assuming that a lender receives a final judgment of foreclosure, the sale of the home again requires that the lender’s attorneys specifically request a sale date from the court.  The sale date must be at least 30 days from the date of the final judgment.  Assuming nothing happens to change the date, people living in the home, whether tenant or previous owner, will have 10 days after the sale date itself, to vacate the home.  However, the new owners may permit and even encourage paying tenants to remain.  

Bankruptcy stops, but does NOT end, foreclosure.  A petition in bankruptcy is filed in federal court, where the judge enters an automatic stay, or declaration that all collection efforts, including a foreclosure lawsuit, will be stayed, or stopped, until the bankruptcy court orders otherwise.  During this period, a debtor may enter into a reaffirmation agreement, a specific agreement to continue paying the mortgage after the bankruptcy court discharges other debts, or they may simply continue to live in the home, until the lender receives permission to proceed in state court with the foreclosure. The debtor has options and choices beyond what their lender’s collectors may disclose, and should consult with an attorney to understand and make the best choice for them and for their family.
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